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The Problem

In 2006, and in 2007, Florida was
ranked first in the United States for
mortgage loans that contained alleged
frand against the lenders, according to
MARI, the Mortgage Asset Research
Institute. MARI ranked the Miami-
Dade Metropolitan area fourth only
behind New York, Los Angeles and
Atlantain instances of mortgage fraud,

There are unprecedented numbers
of real estate foreclosures in Florida. In
2007, the Miami-Dade County clerk
of courts recorded 26,391 foreclosures.
In all of 2006 there were only 9,814
foreclosures recorded. This represents

a 168 percentincrease. And as of June -

30, 2008, there were 25,104 foreclo-
sures recorded.

Itis clear that there is a direct corre-
lation between foreclosures and mort-
gage fraud. A great percentage of these
foreclosures have been attributed to
mortgage fraud, either in a fraud for
profit or fraud for property scheme.

Florida has the second highest rate
in foreclosures filed, with a staggering
279,325 filed in 2007. This is 10 per-
cent of all the foreclosures filed in the
nation. Additionally, this number rep-
resents 2.02 percent of all households
in the state filed foreclosures. This has
direct consequences on the well-be-
ing of our state and the ability of our
local and county governments that
rely on ad-valorem taxes to provide
the necessary public services for the
residents of their respective communi-
ties.

Detectives from the Miami-Dade
Police Department Economic Crimes
Bureaurevealed some disturbing trends
in mortgage fraud offenses, yet they
lacked the statutory tools to arrest
and properly charge and prosecute these
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crimes. Additionally, these offenses
were traditionally investigated by fed-
eral agencies, such as the FBI and
HUD’s Office of Inspector General.

In October 2006, Miarmi-Dade offi-
cials—Mayor Carlos Alvarez and Rob-
ert Parker, police director—acted on
this information and tasked me with
drafting a statute to address mortgage
fraud in Florida and solicit legislators
tosponsorthe billin Tallahassee. Armed
with the statistics and the language of
the bill it was an easy sell; two distin-
guished legislators agreed to sponsor
the bill: former Senate president and
current State Senator Gwen Margolis,
and state House Minority L.eader Dan
Gelber, both from Miami-Dade County.

Florida State Statute 817.543, the
“mortgage fraud law,” was signed by
Governor Charlie Crist on June 16,
2007, and became effective Qctober I,
2007. The new statute created a third-
degree felony for mortgage frand and
provides that a person commits the
offense of mortgage fraud if, with the
intent to defraud, the person know-
ingly:

* Makes any material misstatement,
mistepresentation, or omission during
the mortgage lending process with the
intention that the information will be
relied upon by a party in the mortgage
lending process.

« Uses or facilitates the use of any
material misstatement, misrepresenta-
tion, or omission during the mortgage
lending process with the intention that
the information will be relied upon by
a party in the mortgage lending pro-
cess. _

* Receives any proceeds or any other
funds in connection with the mort-
gage lending process that the person
knew resulted from such misstatement,
misrepresentation, or omission.

» TFiles with the clerk of the court for
any county in Florida a docurment in-
valved in the mortgage lending pro-
cess which contains a material
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misstatement, misrepresentation, or
omisston.

The law also provides that any mort-
gage fraud violation is considered to
have been committed in the county in
which the real property is located orin
any county in which a material act was
performed. This was an important func-
tion of the bill—in many instances,
the property might be located in one
county, the closing could take place in
another and the funding be from yet
another.

Present Situation

Mortgage frand is one of the fastest
growing white collar crimes in the
United States. The FBI defines mort-
gage fraud as a material misstatement,
misrepresentation or omission relied
upon by an underwriter or lender to
fund, purchase or insure a loan. Ac-
cording to the FBI statistics, the num-
ber of reported mortgage fraud cases
more than doubled from 17,127 in
2004 to 46,717 in 2007, based on
suspicious activity reports required
by financial institutions and other
entities in the Department of the
Treasury’s Financial Crimes Enforce-
ment Network. According to the FBI,
mortgage fraud is well into the billion
dollarrange due to the sheer volume of
the United States annual mortgage
originations, which were estimated to
be over $3.4 trillion in 2006,

What accounts for this ranking? In
recentyears, there has been a dramatic
growth in home ownership, acceler-
ated by low interestrates and a loosen-
ing of credit, coupled with more exotic
mortgages such as the sub-prime, in-
terest only, no verification and others.
This area is vulnerable for exploita-
tion as credit is strong, profits are high
and technology is enhancing crimi-
nals’ ability to access financial insti-
tution data.

The driving force behind the mort-
gage fraud dilemma in Florida and the
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[Mortgage fraud affects| local and county governments that rely on

ad-valorem taxes to provide the necessary public services for

the residents of their respective communities.

country is greed by fraudsters, realtors,
mortgage brokers, title companies,
appraisers, lenders and others. Most of
these folks are supposed to have either
a fiduciary duty or conduct business at
an “arm’s length” tramsaction. This
means that they are supposed to rep-
resent their clients’ interests and not
of their own.

All parties involved were making
enormous amounts of money and there
was no oversight on the transactions.
Aslong as legitimate purchasers were
willing to pay inflated prices for real
estate, the fraud continued to occur
and fly under the radar screen. The
market was supporting the increase in
prices and the frandulent transactions
were unnoticed by law enforcement
and state regulators from the Florida
Department of Revenue’s Office of
Financial Regulation and Department
of Business and Professional Regula-
tion.

But then the bubble burst. By the
end of 2006, the real estate market
began to falter. Legitimate purchasers
could no longer afford to qualify for
home loans for any number of reasons.
The property taxes, homeowners’ in-

,surance and the interest rates through

adjustable rate or sub-primes all kicked
in and legitimate purchasers could no
longer afford the inflated prices; we
went from a seller’s market to a
buyer’s market. Defaults on home
loans continued to rise and money
from the secondary market began to
dry up. People could no longer afford
to make the payments and they sought
relief through foreclosure or drasti-
cally reduced the price of their home
in order to sell.

How it Works

The FBI and the mortgage fraud
statute have defined what mortgage
fraud is, but how does it happen? The
three most prevalent ways that the
Mayor Alvarez’ Mortgage Fraud Task

Force has identified are: soliciting a
straw buyer and artificially inflating
the appraised value of the property;
using and filing fraudulent documents;
or committing forgery or using false
identification in the transaction.
Straw Buyer

The first and by far the most com-
mon is by using a straw buyer. A straw
buyer is a person with good credit who
is paid an agreed-upon amount by a
fraudster for the use of their credit to
obtain financing and purchase a prop-
erty. Normally the straw buyer would
not qualify for aloan because he or she
does not make enough money to make
the payments, but because the straw
buyer’s credit is good, she or he can
use an exotic loan product, such as the
no document loan or stated income
loan (neither of which require income
verification) to obtain financing.

Once the straw buyer is recruited,
the frandsters locate a property. Nor-
mally, the property has been on the
market for longer than a year and must
be artificially inflated by an appraiser—
also part of the fraudster’s team, A
closing or title company, sometimes
run by an attorney, is also part of the
team to manipulate documents later
filed at the clerk’s office. The lender (a
bank or finance company) is normally
the sole victim in these scams.

In a typical case, a frandster will
seek a seller whose property has been

onthe market for a while. The fraudster
offers the seller the asking price with
terms, saying something like, “T will
give you full price, but I want to make
some changes to the house” The
“changes” result in the frandster see-
ing an extra $100,000 in financing
above the selling price. The fraudster
then convinces the seller to provide a
check for the additional moneys at the
closing table and everyone is happy.

The straw buyer and the seller sign
all the paperwork and the seller is
issued a cashier’s check for the speci-
fied price. The seller then issues a
check to the fraudster, who pays the
closing agent, the straw buyer and the
appraiser—whose artificially-inflated
appraisal was vital to the process. The
fraudster walks away from the prop-
erty with the remaining $75,000 or so,
never intending to pay the finance
company. Afterafew months, the prop-
erty goes into foreclosure but the
fraudster is long gone.
False Documents

The second most common scheme
is carried out by filing false docu-
ments. In this situation, fraudsters use
the “quit claim deed.” When filed at
the clerk’s office, this document relin-
quishes the attesting party’s claims on
the property title to the conferring
party. A quitclaim deed can be filed in
a few minutes at the clerk’s office: it
only needs two signatures, a notary
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The FBI reported nearly 3,000 mortgage fraud cases in the

top ten spots for fraud in 2007.

stamp and $10. The frandster can take
the title away from the deeded owner
and either seeks to finance or sell the
property right out from under the un-
suspecting owner.

Two recent cases illustrate how the
scenaric can work. In the first, the
fraudster used a computer to look up
property folios to find out what type of
encumbrances they had. How big was
the mortgage? Does the property have
a mortgage at all?

The fraudster targeted older residen-
tial neighborhoods, where people had
lived more than 3{} years in their homes.
These homes were in the inner city and
most residents did not have Internet
access or a computer. Once the fraudster
picked out the properties, he filed the
i quitclaimdeeds and took outa $150,000
mortgage on onle home and a $65,000
second mortgage on another.

The second case was even more
distressing. The fraudster was aware
that a family was out of town for atwo-
month vacation. He filed a fraudulent
quit claim deed and “sold” the prop-
erty to an unsuspecting purchaser. The
fraudster walked away with $325,000
in proceeds and the legitimate
homeowners returned home to find
another family living in their house.
Forgery

The third type of prevalent mort-
gage fraud is forging documents dur-
ing the funding of a real estate
transaction. This takes place at the
closing table, when the closing docu-
! ments are changed prior to faxing to
the lender. A closing agent working
with a fraudster will change the num-
bers on the documents to reflect a
higher price the actual transaction
price. This is a very difficult type of
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fraud because two complete sets of
documents must be forged and done
without the knowledge of the seller
whois signing the original documents.

Interdiction

Inthe lasttwo years, investigations,
arrests and prosecutions have increased
dramatically. In Miami-Dade County,
the Miami-Dade County Police
Department’s number of reported mort-
gage fraud cases increased from 16 in
2005 to 78 in 2006 and then to more
than 1,000 in 2007. Currently, the
department is actively working 575
open cases. '

The FBI reported nearly 3,000 mort-
gage fravnd cases in the Miami-Dade
County area, ranking second highest
in the top ten spots for fraud in 2007.
The FBI’s other “hot spots” within the
state are Fort Myers, Pompano Beach,
Broward County and Orfando.

Florida's Solution

The new mortgage fraud law is an
important tool for law enforcement to
help solve the mortgage fraud epi-
demic that has plagued our state. In
September 2007, the Miami-Dade
County mayor, Carlos Alvarez, cre-
ated the Mortgage Fraud Task Force.
This public and private partnership
will reduce mortgage fraud and pre-
vent victimization of individuals and
businesses with education, legislation,
regulation, law enforcernent and pros-
ecution.

The task force is the model for the
anticipated “Governor’s Florida Hope
Council and Mortgage Fraud Task
Force.” The council and task force will
consist of an executive board respon-
sible for policy, decision-making, vi-

Miami-Dade County area, ranking second highest in the

sion and direction. The executive board
will be chaired by the lieutenant gov-
ernor and staffed with appointments
by the governor, including public sec-
tor leaders, business leaders, law en-
forcement professionals and
prosecutors. The board will report find-
ings and recommendations to the gov-
CIrnor.

The Hope Council and Mortgage
Fraud Task Force’s mission statement
is: “We are Florida’s public and pri-
vate partnership, created to address
and reduce incidents of foreclosure
and mortgage fraud by preventing
victimization through effective edu-
cation, legislation, regulation, law
enforcement and prosecution.”

The council and task force has five
separate cominittees, responsible for
an important portion of the Hope Coun-
cil and Mortgage Fraud Task Force
mission.

Law Enforcement Committee: te-
sponsible for the detection, investiga-
tion, apprehension and prosecution of
mortgage fraud subjects and enterprises

Legislative Committee. responsible
for enhancing current laws and creat-
ing new laws; all these efforts are in
furtherance of the Hope Council and
Mortgage Fraud Task Force mission

Regulatory Committee: enhances
and enforces regulations on all parties
involved in the mortgage transaction

Business Partnership Commitiee:
creates and transmits effective busi-
ness practices to enhance cooperation
with law enforcement and regulatory
agencies as well as between different
professions involved in the mortgage
transaction

Education and Prevention Com-
mittee: creates public awareness of fore-
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closure prevention, mortgage fraud and
predatory lending practices through
printed literature, newspaper articles,
television reports and speaking en-
gagements

The governor’s Mortgage Fraud Task
Force will be one of only a few task
forces created throughout the United
States. However, this council and task

force is unique due to its public and

private partnership. The home fore-
closure and mortgage fraud epidemic
cannot be solved by government alone;
aconcerted global effort to attack fore-
closures and mortgage frand on alt
levels must be undertaken.

The Hope Council and Mortgage
Fraud Task Force was created to re-
duceincidents of foreclosures by chang-
ing the way business is done. The
group also seeks to prevent those who
have defrauded from ever being able
to do so’ again. It will educate the
public to prevent victimization and
swiftly arrest and prosecute v101ators
of mortgage fraund.

Task Force Successes

The Mortgage Fraud Task Force
has already made inroads against mort-
gage fraud in the Miami-Dade County
community, The Legislative Commit-
tee crafted new legislation and en-
hanced Florida State Statute 817,545,
Florida House Bill 743 was spon-
sored by Represematlve Carlos Lopez
Cantera (R-113) and SB 1116 was
sponsored by Senator Gwen Margolis
(D-35), both task force members. The
bills passed the Florida House and
Senate unanimously and Governor
Crist signed the law, which became
effective July 1.

The new law, Florida State Statute
193.133, requires law enforcement
officers who suspect mortgage fraud
to notify the appropriate county prop-
erty appraiser’s office. The property
appraiser’s office will re-evaluate the
suspect property as well as properties
around it. This will reduce the taxes
of the properties affected by the fraud

and not only the individual property
involved in the scheme. The bill also
enhanced FSS 817.545, making it a
second degree felony for a mortgage
fraud over $100,000.

The Law Enforcement Committes
has been doing the bulk of the “heavy
lifting” related to this issue. To date,
there have been more than a few thou-
sand reports and inquiries and cur-
rently there are 575 active
investigations. More than 71 arrests
have been made, reflecting more than
$30 million in mortgage fraud,

The regulatory committee has been
working with the Florida Office of
Financial Regulation and the Depart-
ment of Business and Professional
Regulations. They are working to ex-
pedite emergency hearings to suspend
the Ticenses of real estate agents and
mortgage brokers involved and arrested
for mortgage or other related frand. If
convicted, the licenses will be revoked.
The immediate suspension will pre-
vent the agent or broker from victim-
izing any unsuépecting home
purchasers.

The Business Partnership Commit-
tee has created the real estate best
practices manual, djstributed to Mi-
ami-Dade County agents. The com-
mittee also sought private funding for
costs involved in investigating and
prosecuting mortgage fraud.

The Education Committee has cre-
ated a public complaint form about
mortgage fraud: www.migmidade. gov/
mayor. The group has also undertaken
anaggressive media campaign to edu-
cate the public and prevent victimiza-
tion and compiled an established
database of speakers who can address
the topic.

Although mortgage fraud is a sig-
nificant problem for our country, [ am
confident that the small steps in Mi-
ami-Dade can be duplicated in Florida
and then throughout the nation. Hard
work and perseverance by dedicated
public servants and industry profes-
sionals can unravel the mess created
by greedy lenders and fraudsters.

Aboutthe Author

Glenn Theobaldis chieflegal counsel
for the Miami-Dade Police Depart-
ment and has worked for the depart-
ment for 25 years. He provides legal
advice and counsel to the department
director with a staff of ten attorneys
and 14 support personnel.

He joined the Miami-Dade Police
Department in 1983 as a police officer
and worked his way through the ranks
to become chief in November 2005,
Before he became the chief counsel,
Theobald was commander of the In-
tracoastal District, overseeing more
than 200 sworn and civilian staff.

He has initiated national award-
winning programs that have reduced
crime and created community part-
nerships within Intracoastal District,
neighboring municipalities and the
entire police department. Theobald
authored and lobbied the successful
enactment of FSS 817.545 (Florida
Mortgage Fraud Law, 2007), FS5S
193.133 (Property Appraisers, 2008),
anrd FSS 817.545(3b) (Enhanced Pen-
alties for Mortgage Fraud, 2008). He
is also chairman of the Miami-Dade
County Mortgage Fraud Task Force.

Theobald received a bachelor’s de-
gree from Barry University, a masters
degree in public administration from
the University of Miami and his juris
doctor from the University of Miami’s
School of Law. He was admitted to the
Florida Bar in 2002.

..WJIE?H

PLUS

Advanced Mobility Solutions
239-337-1773
3083 Gieveland Avenue
Fort Myers
24-Hour Service
www.sosmed.com

AUTUMN 2008/35



	MortgageFraudArticle
	MortgageFraudArticlepage2
	MortgageFraudArticlepage3
	MortgageFraudArticlepage4

